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is liable even though the funds were stolen without fault on his part. U. S. 
v. Prescott, 3 How. 578. The state in prescribing the condition of the treas- 
urer's liability has determined the nature and extent of the obligation assumed 
by him, Ross School Fund Com. v. Hatch, 5 Clark (la.) 199 ; and so there 
being no statute in South Carolina which imposes upon a county treasurer a 
higher obligation than that imposed by the common law, such officer is not 
liable for the loss of funds occasioned by the failure of the bank in good stand- 
ing at the time moneys were deposited. York County v. Watson, 15 S. C. 1. 
He is not liable when loss results from act of God or the public enemy. U. S. 
v. Thomas, 15 Wall. 333. 

Railroads— Crossing Accident — Wilfulness. — Pittsburgh C, C. & St. 
L. Ry. Co. v. Fbrrell, 78 N. E. (Ind.) 988. — Plaintiff was struck and injured 
at a railroad crossing by defendant's passenger train going from fifty to sixty 
miles per hour. The crossing was used by from one hundred to one hundred 
and twenty-five teams daily. The whistle was sounded and the bell was 
rung in warning for a quarter-mile. The engineer did not see the plaintiff until 
the collision coming and the fireman not until the plaintiff was just about to 
drive on the track. The plaintiffs horse had approached at a brisk trot. Held, 
that such facts were insufficient to establish a wilful injury on the part of the 
railway company. Robinson and Roby, JJ., dissenting. 

A complainant, in an action to recover damages for wilful or wanton in- 
jury by a railroad, must allege wilfulness or wantonness in causing the injury 
and not merely in the propelling of the train by the defendant. Haley v. 
Kansas City, M. &* B. R. Co., 113 Ala. 640. If the party injured is himself 
guilty of wanton and reckless conduct, he may not recover, even although the 
defendant's employees were also reckless or wanton in such a way as to imply 
a willingness to inflict the injury. Georgia Pac. Ry. Co. v. Lee, 92 Ala. 262. 
But a railroad company, which without precaution or warning sends cars 
across a public crossing under no control is liable for wanton and reckless 
negligence. Lake Shore <S-» M. S. Ry. Co. v. Johnson, 35 111. App. 430. 
Where one recklessly and without regard to the consequences, inflicts an in- 
jury which he might have avoided, such conduct will imply wilfulness. Pitts- 
burgh, C, C. <S» S. Ry. Co. v. Judd, 10 Ind. App. 213. 

Railroads — Injuries to Pedestrians on Track — Contributory Negli- 
gence.— Cranch v. Brooklyn Heights R. Co., 78 N. E. 1078 (N. Y.). A 
pedestrian, intending to take passage on a train at a station was struck by a 
train which did not stop there. She saw the train approaching but walked 
ahead and stepped on the track without again looking for the train. Held, 
that she was guilty of contributory negligence as a matter of law. Vann and 
Bartlett, JJ., dissenting. 

In general, in determining whether a person has been guilty of contributory 
negligence, it is held to be the duty of every person lawfully attempting to 
cross a railway, to stop, look, and listen for approaching trains. Lehigh 
Valley R. Co. v. Hall, 61 Pa. St 361 ; Dowdy v. Ga. R.Co., 88 Ga. 726. A 
passenger, however, has a right to rely upon a railway company to ensure the 
safety of its stations. Therefore, a passenger may cross tracks at stations 
without stopping to look and listen. Chicago R. Co. v. Ryan, 165 111. 88; B. 
<S-» O. R. Co. v. State, 60 Md. 499. And a person going to the depot of a 
railway company to take passage on its trains, although not having purchased 
a ticket, is regarded as a passenger. Grimes v. Penn. Co., 36 Fed. 72; Texas 
&• P. R. Co. v. Best, 66 Tex. 116. But when such a passenger is injured in 
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trying to cross a railroad track in front of an approaching train which he actually 
saw, the rule appears to be different. Chicago Railway Co. v. Chancellor, 
16; 111. 438, holds that in such case, unless a person stops to look and listen 
immediately before stepping on the track, he is guilty of contributory 
negligence. 

Sales — Breach of Warranty — Remedies of Buyer. — White v. Miller, 
109 N. W. (Iowa) 465. — Plaintiff purchased a cow with a calf " by her side," 
the sale being under a warranty to the effect that a cow with calf should be 
regarded as one animal, that the cow was a breeder and that, if the cow failed 
to fulfill the warranty, the "animal " might be returned and the price would 
be refunded. The cow not fulfilling the warranty, the plaintiff tendered her 
to the seller and then sued. Held, that the contract had fixed a remedy in 
case of breach of warranty and the plaintiff, not having tendered the calf could 
not recover. McClain & Ladd, JJ., dissenting: 

When the parties have not stipulated as to the course to be taken on 
breach of warranty, the vendee has his election either to sue on the warranty 
or to rescind the contract by returning the property and suing for the purchase 
price. McCormick &* Bro. v. Dunville, 36 Iowa 645. It is competent, how- 
ever, for the parties to provide by conract that on failure of warranty, a par- 
ticular course shall be pursued. King v. Totvsley, 64 Iowa 75. If it is agreed 
that the thing purchased shall be returned before liability accrues, the pur- 
chaser, before he can recover damages must show a return, an offer to return, 
or a waiver by the vendor of such requirement. David v. Gosser, 41 Kan. 
414. There are, however, minority dicta to the effect that, where a thing is 
sold under a warranty providing that the purchaser may return it, if the war- 
ranty fails after a specified time, the right of return is optional with the vendee 
and a right of action exists for a breach of warranty. Moore v. Emerson, 63 
Mo. App. 137 ; Saar, Scott &> Co. v. Patterson, 65 Minn. 449. 

Sales — Contract for Sale and Delivery of Coal — What Constitutes 
Excuse for Failure to make Deliveries. — Samuel H. Cottrell & Son v. 
Smokeless Fuel Co., 129 Fed. 174 (V a.). Held, that a contract for sale and 
delivery of coal from a certain mine at specified prices which was subject to a 
provision that deliveries should be subject to strikes, which might delay or 
prevent shipment, would not excuse seller from performance, because of a 
strike which merely increases cost of production and cost to the seller. 

Nothing will excuse the performance of an express contract which is 
neither unlawful nor impossible but the act of God, the law, or the other party 
to a contract. Stees v. Leonard, 20 Minn. 494. Thus, where a duty is created 
by a party's agreement, the party will not De excused from performance, 
though he is disabled without his own fault. Mill Dam Foundry v. Harvey, 
38 Mass. 417 and in D. L. and W. R. R. v. Bowns, 36 N. Y. Super. Ct. 126, 
the seller was held liable for non-performance of a contract to furnish coal, 
which contained a provision that seller should be exempt from performance in 
case of a strike, it being shown that strike resulted from reduction in wage by 
seller, so Budgett v. Binnington 1 S. B. 35 holds that a dock strike affecting 
the labor engaged both by the shipowner and the charterer does not relieve 
the charterer from promise to have cargo unloaded at a specified time. A 
duty or charge made upon a party by his own contract is enforceable against 
him, notwithstanding any accident or necessity since he might have provided 
against same in contract. Clark on Contracts, sec. 250. 



